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Have you been told recently that your 401(k) plan is in jeopardy of becoming top 

heavy?  The consequences of moving to this status could create a sour taste for 

many employers.  In this article we will take a brief look into what it means to be a 

top heavy plan and what strategies can be implemented during this transition. 

 

What is a top heavy plan? 

A top heavy plan is one that mainly favors owners, partners and other key  

employees.  Top heavy rules are designed to ensure lower paid employees receive 

at least a minimum benefit in the plans where most of the assets belong to higher 

paid employees. 

 

A plan is top heavy when 60% or more of the total account balances of all  

employees belongs to the key employees.  The top heavy status is generally  

determined on the last day of the preceding plan year, for example a calendar 

year plan determines top heavy status on December 31, 2014 for the 2015 plan 

year.  When an employer maintains two plans it is possible the two must be  

aggregated to determine top-heaviness.  The definition of a key employee is  

provided in the Internal Revenue Code (IRC).  For simplification we will refer to the 

key employees in this article as the business owners.  [Contact your EBS  

professional for specific Code definitions or to determine the key and non-key  

employees of your business.] 

 

What occurs when a plan becomes top heavy? 

In order to maintain its qualified status a plan must meet certain IRC top heavy 

requirements.  The plan must make a required contribution for each non-key  

employee.  This contribution should not be less than 3% of the employee’s  

compensation.  There is a special exception where the highest contribution rate 

for any key employee does not exceed 3%. In this instance, the required minimum 

contribution rate is the equivalent of the highest contribution rate of any key  

employee.  Even a 401(k) only plan can be top heavy and be required to make 

minimum contr ibut ions to non-key employees in a  year  when key  

employees are making 401(k) contributions to the plan.  A top heavy minimum  

contribution must be made for any non-key employee who has not separated 

from service at the end of the plan year regardless of whether they have  

completed 1,000 hours of service. IRC also indicates the vesting schedule for a top  
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heavy plan cannot be more restrictive than the 3 year cliff or 6 year graded  

schedules. 

 

Are there any exceptions to the top heavy requirements? 

There is an exception to the top heavy funding requirements.  A Safe Harbor  

401(k) plan consisting solely of elective deferrals and Safe Harbor non-elective or 

Safe Harbor matching contributions is not subject to the top heavy rules and this 

exception applies on a year to year basis.  For example, even if your plan uses one 

of the Safe Harbor contributions described above, a plan year in which a forfeiture  

allocation is made can trigger the top heavy minimum. 

 

What is the advantage of being a top heavy plan? 

While many employers would prefer not to have the burden of making top heavy 

minimum contributions, being top heavy is an indication that the plan design is 

being used effectively to steer plan benefits to key employees.  More than 60% of 

the money in the plan is theirs!  The top heavy contribution is not viewed as a 

burden but as a necessary cost of maintaining a plan which delivers substantial tax 

benefits to the principals.  The value a 401(k) plan provides the owners is well 

worth the modest expense.  Additionally, the required minimum contribution may 

"Life handed him a lemon, 
As Life sometimes will do. 

His friends looked on in pity, 
Assuming he was through. 
They came upon him later, 

Reclining in the shade 
In calm contentment, drinking 

A glass of lemonade." 
 

-The Optimist 


